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 1.  TIME:  8:30   CASE#: MSC18-01035 
CASE NAME: ARELLANO VS. COSTCO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COSTCO WHOLESALE CORPORATION 
* TENTATIVE RULING: * 
 
Vacated: a notice of unconditional settlement was filed on October 21, 2019. 

 

 

 2.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC  VS.  MOROWIT 
HEARING ON MOTION FOR RELIEF PURSUANT TO CCP SECTION 473.5 
FILED BY DAVID MOROWIT 
* TENTATIVE RULING: * 
 
               Defendant David Morowit’s Motion for Relief Pursuant to CCP § 473.5 is denied as 
untimely.  However, the Court’s denial is without prejudice.  Defendant is not precluded from 
seeking relief on other applicable grounds. 
 
 “‘Although a trial court has discretion to vacate the entry of a default or subsequent 
judgment, this discretion may be exercised only after the party seeking relief has shown that 
there is a proper ground for relief, and that the party has raised that ground in a procedurally 
proper manner, within any applicable time limits.’ [Citation.]   Code of Civil Procedure sections 
473 and 473.5 authorize challenges to defaults and default judgments on various grounds within 
certain periods.” (Bae v. T.D. Service Co. of Arizona (2016) 245 Cal.App.4th 89, 97.)  
 
Background  
 
 Plaintiff Suretec Insurance Company, an insurance issuer and underwriter, allegedly 
issued to Defendant David Morowit, dba Acorn Concrete Pumping, a commercial surety bond. 
Under the bond, Plaintiff was forced to pay claimants the sum of $28,978.25.  Defendant has 
failed to reimburse Plaintiff any sums.  
 
 Plaintiff filed this action on February 17, 2016.  After a number of attempts by the 
process server to serve the summons and complaint, Defendant was served by substitute 
service on March 12, 2016, at 1060 Santa Fe Avenue in Martinez.  The process server followed 
up with mailing the summons and complaint to this address. Defendant failed to file a response.  
Defendant’s default was entered on May 16, 2016.  Default Judgment entered on November 17, 
2016.  Judgment is in the amount of $38,692.14. 
 
Motion 
 
 Defendant seeks an order relieving him of the default judgment, pursuant to CCP § 
473.5, on the ground he was never served with the summons and complaint or received any 
other form of notice of the lawsuit, in time to defend the action. Defendant declares his lack of 
notice in time to defend the action was not caused by his avoidance of service or excusable 
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neglect.  Defendant maintains he has lived in the state of Hawaii since January of 2014 and has 
not returned to California since moving to Hawaii. 
 
 Plaintiff opposes the motion on several grounds. First, substitute service was proper and 
complied with CCP § 415.20(b) and Defendant had constructive notice of the lawsuit.  Second, 
the motion is untimely, far exceeding the two-year limit set forth at CCP § 473. 5.  Third, Plaintiff 
offered no evidence of extrinsic fraud or mistake invoking the Court’s inherent equitable powers. 
Next, Plaintiff offered no evidence of residing in Hawaii.  Finally, Defendant has no meritorious 
legal defense to the action.    
 
Analysis 
 
 A motion under CCP section 473.5 is addressed to the sound discretion of the trial court.  
“Discretionary relief based upon a lack of actual notice under section 473.5 empowers a court 
to grant relief from a default judgment where a valid service of summons has not resulted in 
actual notice to a party in time to defend the action.”  (Anastos v. Lee (2004) 118 Cal.App.4th 
1314, 1319.)    
 
 Here, the default judgment was entered on November 17, 2016, almost three years 
before Defendant filed his motion on September 24, 2019.  Defendant claims he only learned of 
the lawsuit within the past 30 to 60 days, after he received notification of an attempt to garnish 
his wages.  Thereafter, he moved within a reasonable to time to set aside the default judgment.  
    
 CCP § 473.5(a) provides:  
 

When service of a summons has not resulted in actual notice to a party in time to 
defend the action and a default or default judgment has been entered against him 
or her in the action, he or she may serve and file a notice of motion to set aside 
the default or default judgment and for leave to defend the action. The notice of 
motion shall be served and filed within a reasonable time, but in no event 
exceeding the earlier of: (i) two years after entry of a default judgment against 
him or her; or (ii) 180 days after service on him or her of a written notice that the 
default or default judgment has been entered. 

 
  Here, Defendant has filed his motion more than two years after of the entry of default 
judgement.  The Court cannot order relief under Code of Civil Procedure sections 473.5 or 473, 
subdivision (b) because of the statutory time limits.  (See Bae v. T.D. Service Co. of Arizona 
(2016) 245 Cal.App.4th 89, 98.)     
 
 “Generally, a party who has not actually been served with summons has three avenues 
of relief from a default judgment.” (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 180.)  
First, under Code of Civil Procedure section 473.5, subdivision (a), the defendant may move for 
relief by showing a lack of actual notice not caused by avoidance of service or inexcusable 
neglect. (Ibid.)  It does not require a showing that plaintiff did anything improper. Defendant 
Morowit seeks relief under this section only, but relief is unavailable under this section because 
such motion must be made no later than two years after entry of judgment.    
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  CCP § 473(d) provides in pertinent part: “The court may… on motion of either party after 
notice to the other party, set aside any void judgment or order.” “Where a party moves under 
section 473, subdivision (d) to set aside ‘a judgment that, though valid on its face, is void for lack 
of proper service, the courts have adopted by analogy the statutory period for relief from a 
default judgment’ provided by section 473.5, that is, the two-year outer limit.” (Trackman v. 
Kenney (2010) 187 Cal.App.4th 175, 180-18.)  So, CCP § 473(d) is equally unavailable to 
Defendant if the judgment is facially valid. Defendant has not moved for relief on the ground the 
judgment is facially invalid.     
 
 The second option is to invoke the Court’s inherent power to set aside the default 
judgment by showing extrinsic fraud or mistake exists, such as a falsified proof of service.  
“[E]ven where relief is no longer available under statutory provisions, a trial court generally 
retains the inherent power to vacate a default judgment or order on equitable grounds where a 
party establishes that the judgment or order was void for lack of due process or resulted from 
extrinsic fraud or mistake.” (County of San Diego v. Gorham (2010) 186 Cal.App.4th 1215, 
1228.) Such motion may be made at any time, provided the party acts with diligence upon 
learning of the relevant facts.  (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 18.)  
Defendant has not moved to set aside the default judgment on the ground of extrinsic fraud or 
mistake. “Because of the strong public policy in favor of the finality of judgments, equitable relief 
from a default judgment or order is available only in exceptional circumstances. [Citation.]”  
(Pulte Homes Corp. v. Williams Mechanical, Inc. (2016) 2 Cal.App.5th 267, 275-276.)  
Defendant has not moved for relief on the showing of any exceptional circumstances.     
 
  Finally, the “third avenue of relief is a motion to set aside the default judgment on the 
ground the judgment it is facially void. (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 181.)  
“California is a jurisdiction where the original service of process, which confers jurisdiction, must 
conform to statutory requirements or all that follows is void.” (Honda Motor Co. v. Superior Court 
(1992) 10 Cal.App.4th 1043, 1048.)   
 
 “A judgment void on its face because rendered when the court lacked personal or 
subject matter jurisdiction or exceeded its jurisdiction in granting relief which the court had no 
power to grant, is subject to collateral attack at any time. [Citations.]” (Rochin v. Pat Johnson 
Manufacturing Co. (1998) 67 Cal.App.4th 1228, 1239.)  “‘[C]ompliance with the statutory 
procedures for service of process is essential to establish personal jurisdiction. [Citation.] Thus, 
a default judgment entered against a defendant who was not served with a summons in the 
manner prescribed by statute is void. [Citation.]’ [Citation.]”  (Ellard v. Conway (2001) 94 
Cal.App.4th 540, 544 [114 Cal.Rptr.2d 399].)  
 
   “‘A judgment or order is said to be void on its face when the invalidity is apparent upon 
an inspection of the judgment-roll.’ [Citation.]” (Cruz v. Fagor America, Inc. (2007) 146 
Cal.App.4th 488, 496.)  “When a judgment by default has been entered, the judgment roll is 
limited to the summons, proof of service of the summons, complaint, request for entry of default, 
copy of the judgment, notice of any ruling overruling a demurrer interposed by the defendant 
and proof of service thereof, and, if service was by publication, affidavit for publication and order 
directing it.” (Ramos v. Homeward Residential, Inc. (2014) 223 Cal.App.4th 1434, 1440.)   
 
 Since the time limit for relief under CCP § 473.5 has passed, the only avenue of relief 
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open to Defendant is to show that the judgment was void, by showing the proof of service was 
void on its face. Here, Defendant does not seek to establish the proof of service is invalid on 
its face. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION TO WITHDRAW & AMEND RESPONSES TO REQUEST FOR 
ADMISSIONS  /  FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The County’s motion to withdraw and amend a response to an RFA is granted pursuant to CCP 
2033.300.  The County has established that the original response was provided due to mistake, 
inadvertence or neglect.  The County subsequently served an amended response, as well as 
additional supporting written discovery, and plaintiff had ample opportunity to explore the basis 
for the amended response.  The court declines to award attorney fees to plaintiff for pursuing 
discovery related to the amended response. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF CCC DESIGN-IMMUNITY 
AFFIRMATIVE DEFENSE  /  FILED BY MEGAN BEACH 
* TENTATIVE RULING: * 
 
 Plaintiff’s Motion for Summary Adjudication that the County’s design immunity defense 
lacks merit is denied.  Triable issues of fact exist whether the County gave advance approval of 
the pertinent design features before reconstructing the accident scene in the 1985 Willow Pass 
Road Widening Project (the “Widening Project”) and the 1992 Willow Pass Road Frontage 
Improvement Project (the “Improvement Project”).  (Undisputed Material Fact No. 56; Disputed 
Material Fact Nos. 19, 52, 54, 57, 60, 61, 62; County’s Additional Fact Nos. 15, 16, 19, 22, 24, 
25, 26, 27, 37, 38, 39, 44; County’s Ex. 3, Emigh Decl., ¶ 2, 3, 5, 6, , 7, 8, 9, 11, 12, 13, 14, 15, 
18; Ex. 7, Kersevan Decl., ¶ 6, 7, 8, 9, 10; see also any additional evidence cited elsewhere this 
ruling.)  The reconstruction of the accident scene these two times qualifies as “construction or 
improvement” under Government Code section 830.6, thus rendering it immaterial whether the 
County can prove it gave advance approval for the configuration of the bus stop and crosswalk 
when those features were originally installed. 
 
 Introduction 
 

This case concerns a pedestrian/vehicle accident that occurred on January 15, 2016.  
Plaintiff, Megan Beach, was struck by a vehicle as she walked south in a crosswalk in Bay 
Point, California.  She alleges that defendant Contra Costa County maintained a dangerous 
condition on its property.  Specifically, a bus stop on Willow Pass Road for an Eastern Contra 
Costa County Transit Authority (“ECCTA”) bus was located just before the crosswalk, making it 
difficult for pedestrians crossing the crosswalk and vehicles approaching the crosswalk from the 
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east to see each other when a bus was at the bus stop. 
 
In this motion, plaintiff seeks summary adjudication declaring that the County cannot 

prove its design immunity defense.  Plaintiff argues that for that defense to be available, the 
County must prove it approved the design features in question – the location of the bus stop 
and the crosswalk – before those features were constructed, and the County cannot prove 
such approval because it does not even know when the bus stop and the crosswalk were 
first installed. 

 
In Opposition to the motion, the County argues that this knowledge is unnecessary, 

because in plans it adopted and approved in 1985 and 1992, the County’s engineers considered 
the location of the bus stop and crosswalk and subsequently repainted both of them in the 
locations they occupied on the date of the accident. 

 
The court concludes that the County’s position is correct and therefore that plaintiff 

has not proved that the design immunity defense fails as a matter of law.  It accordingly denies 
the motion. 

 
Facts 
 
The accident occurred at the uncontrolled intersection of Willow Pass Road and Bella 

Vista Avenue in Bay Point, California.  (UMF 1.)  Willow Pass is a heavily traveled east-west 
road.  (UMF 2.) 

 
The accident occurred when plaintiff exited a bus at a marked bus stop on the north side 

of Willow Pass Road, walked west past the front of the bus and then south into an uncontrolled 
crosswalk.  (See First Amended Complaint (“FAC”), ¶ 12-14.)  Sometime after plaintiff got past 
the profile of the bus, she was struck by a vehicle driven by defendant Sheena Glover, who was 
traveling west on Willow Pass Road.  Defendant raises an objection about plaintiff’s exact 
location at the time of the impact, but that is immaterial for purposes of this motion.  Whatever 
the exact location, it appears undisputed that the location was within the westbound lane of 
Willow Pass Road, where the vehicle was traveling.  (See DMF 16.) 

 
Plaintiff’s FAC alleges that the County maintained a dangerous condition at this 

intersection.  The placement of the bus stop was dangerous.  It created a hazard because a bus 
at the bus stop obscured the view of pedestrians using the crosswalk and westbound drivers 
using Willow Pass Road.  (FAC, ¶ 40.)  The bus stop was in the middle of the block and buses 
stopped at it obscured the crosswalk, which was in an unexpected, nonstandard, and dangerous 
location.  (¶ 41.)  The location of the bus stop is not in compliance with applicable standards 
requiring sufficient sight lines for pedestrian and motor safety.  (¶ 42.)  In 2010, the County 
identified the crosswalk for removal and planned to relocate the bus stop for safety reasons, but 
failed to do so.  (¶ 43.)   A sign warning of the crosswalk was near the curb and could not be 
seen easily by westbound drivers when a bus was at the bus stop.  (¶ 44.)  A speed feedback 
sign was similarly placed and obscured when a bus was at the bus stop.  (¶ 45.)   

 
The County’s Answer raises an affirmative defense of design immunity under 

Government Code section 830.6.   
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The County cannot prove exactly when the bus stop and the crosswalk were first 

installed at this intersection or that their proximity to one another was approved by a County 
employee before they were constructed.  (See UMF 20-22, 34, 37-49.) 

 
However, the County has presented evidence that the Widening Project included this 

location.  The plans for that project were approved in 1985 and the construction was completed 
in 1990.  (UMF 50.)  (The court will refer to the Projects by the year in which the plans for them 
were approved rather than the year in which they were completed.)  Also, the County 
subsequently did the Improvement Project at this location.  The plans for that project were 
approved in 1992 and the project was completed in 1994.  (UMF 55.)  Because the road 
was widened by 1990, there is a reasonable inference that the bus stop cannot be in exactly 
the same location it was previously.  Even if it is the same number of feet east of the crosswalk, 
it may be located more northerly than it was before because the road was widened.  (See 
DMF 19, 52.)     

 
The County has also presented evidence that these Projects contained striping plans, 

which established the location of the crosswalk and the bus stop and that sight lines were 
considered for the 1992 Improvement Project.  (See DMF 52, 54, and 57; Additional Fact 
No. 26.) 
 

Analysis 
 
In pertinent part, Government Code section 830.6 states, “Neither a public entity nor a 

public employee is liable under this chapter for an injury caused by the plan or design of a 
construction of, or an improvement to, public property where such plan or design has been 
approved in advance of the construction or improvement by the legislative body of the public 
entity or by some other body or employee exercising discretionary authority to give such 
approval or where such plan or design is prepared in conformity with standards previously so 
approved, if the trial or appellate court determines that there is any substantial evidence upon 
the basis of which (a) a reasonable public employee could have adopted the plan or design or 
the standards therefor or (b) a reasonable legislative body or other body or employee could 
have approved the plan or design or the standards therefor.” (Emphasis added.)   

 
Based on this statute, courts have said that a public entity must establish three elements 

to have design immunity:   “(1) a causal relationship between the plan or design and the 
accident; (2) discretionary approval of the plan or design prior to construction; and (3) 
substantial evidence supporting the reasonableness of the plan or design.”  Cornette v. 
Department of Transportation (2001) 26 Cal.4th 63,  

 
Plaintiff’s motion argues it is undisputed that the County cannot establish the “advance 

approval” element because the County does not know when the bus stop or crosswalk were 
first installed. 

 
The issue, then, is whether such knowledge is immaterial so long as at some later time, 

but before the accident, the design is approved and those features are re-applied in the same 
place or a different place. 
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Neither plaintiff nor the County cite a case directly on point.  Plaintiff cites three cases, 

but all are distinguishable.  The County cites no cases, other than those describing the design 
immunity generally and the policies behind it.  Those cases, however, persuade the court that 
the County can establish design immunity on the facts here, even if it cannot prove advance 
approval before the original construction of the bus stop and the crosswalk. 

 
The California Supreme Court explained the rationale behind design immunity in 

Cameron v. State of California (1972) 7 Cal.3d 318, 326.  It is to “prevent a jury from simply 
reweighing the same factors considered by the governmental entity which approved the design.  
To permit reexamination in tort litigation of particular discretionary decisions where reasonable 
men may differ as to how the discretion should be exercised would create too great a danger of 
impolitic interference with the freedom of decision-making by those public officials in whom the 
function of making such decisions has been vested.” (Ibid. (internal quotations omitted).) 

 
Here, the County presents evidence that it and its authorized representatives reviewed 

the risks and benefits of locating the bus stop where it did in relation to the crosswalk before re-
painting the lines for the 1985 and/or 1992 Improvement Projects.  The evidence is not clear 
whether the two features were put back in the exact same place as before or moved.  That itself 
could be a factual issue that must be determined at trial.   

 
Either way, however, the court’s view is that even if the intersection, bus stop, and 

crosswalk were reconstructed in the exact same configuration after the Projects as before, the 
intervening consideration and approval of this configuration constitutes the required advance 
approval.  Put another way, when a modification project presents the opportunity for 
consideration or reconsideration of a design and the entity gives such consideration and then 
approves the design, accidents that occur thereafter may be subject to design immunity 
because the reconstruction of the accident-causing features qualifies as “construction or 
improvement” under section 830.6.  (See Higgins v. Cal. (1997) 54 Cal.App.4th 177 (court 
considered whether modifications were approved in advance when evaluating whether state had 
established its design immunity defense.)   
 

The cases that plaintiffs cite do not hold to the contrary.  None of them involve the fact 
pattern present here.  In Mozzetti v. City of Brisbane (1977) 67 Cal.App.3d 565, the court held 
that the public entity was not entitled to an instruction on design immunity because it had failed 
to establish that changes during construction had been approved by either the city council or a 
public employee possessing discretionary authority.  Mozzetti did not involve an original 
construction as to which no information was available and a later reconstruction accompanied 
by known advance approval. 

 
In Martinez v. County of Ventura (2014) 225 Cal.App.4th 364, the court concluded that 

the evidence was insufficient as a matter of law to support the jury's finding of design immunity 
because the county did not offer evidence of any engineering design plans for the top-hat drain 
system.  Here there is evidence of a striping plan before the reconstruction.   

 
Finally, in Castro v. City of Thousand Oaks (2015) 239 Cal.App.4th 1451, 1456-1457, 

the court held that the trial court erred in granting summary judgment based on design immunity 
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where a feature that contributed to the accident was not part of the approved plan but was 
added afterwards.  Notwithstanding that the feature allegedly increased safety, the court said, 
“There still must be an actual plan or design, i.e., something other than an oral ‘after the fact’ 
statement that ‘I had authority and I approved my own safety idea.’”  Again, here, the County 
has raised a triable issue whether there was an actual plan or design in the 1985 and 1992 
reconstructions to place the bus stop and crosswalk where they were at the time of the accident.   

 
In her reply papers, plaintiff argues that summary adjudication must be granted because 

there is no admissible evidence that the County considered the “visual-obstruction design 
danger posed to pedestrians by locating a near side bus stop adjacent to the uncontrolled Bella 
Vista crosswalk.”  (Reply Brief at 2:16-17.) 

 
The court disagrees that the motion must be granted because of this, for two reasons.  

First, it appears to misstate the issue.  The notice of motion states that plaintiff is entitled to 
summary adjudication on the design immunity defense because “the County . . . cannot prove 
either feature [the bus stop or the subject crosswalk] was approved before installation.”  Now 
plaintiff is essentially asking the court to rule that one specific design feature was not approved 
before the 1985 or 1992 projects:  sight lines and visual obstructions when a bus is at the bus 
stop.  Thus, the thrust of the motion has changed from the Opening to the Reply papers, 
creating various procedural issues, because the ordinary rule is that new evidence cannot be 
considered.  (San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 313, 
316.)  Further, it can be that this one design feature did not have advance approval and yet that 
the motion plaintiff brought would still have to be denied because other design features did have 
advance approval (for instance locating the bus stop at this intersection rather than moving it to 
a controlled intersection).  (See County’s Ex. 24, Kersevan Depo., at 102:1-20; County’s Ex. 16, 
Memo from Leary to Kersevan and response; County’s Ex. 7, Kersevan Decl., ¶ 8.) 
 

Second, the court is not convinced at this juncture that all evidence offered on the 
sight line issue is inadmissible. Plaintiff raises what could be a serious concern about the 
Kersevan Declaration.  That declaration states, “sight distances were considered and checked 
throughout the project area, including the subject location” in connection with the 1992 
Improvement Project.  (County’s Ex. 7, Kersevan Decl., at 3:25-26.)  Kersevan signed this 
declaration on August 12, 2019.  However, when he gave his deposition on June 21, 2019, 
Kersevan testified that he did not have any knowledge of anyone conducting any sight distance 
analysis of the crosswalk.  The later declaration fails to explain the apparent discrepancy with 
the earlier deposition. 

 
On the other hand, there is considerable testimony at pages 58-63 of the Kersevan 

deposition about a subordinate of Kersevan, Lyle Burks, who wrote words on a document that 
makes Kersevan believe that Burks did a sight distance check that included analysis of 
temporary visual obstructions, like those caused by a bus at the bus stop.  This testimony 
appears to contain the factual details that support the statement in the declaration, thus 
undermining the argument that the statement in the declaration should be ruled inadmissible for 
summary judgment purposes under the D’Amico rule.  (D'Amico v. Board of Medical Examiners 
(1974) 11 Cal.3d 1, 21; see also Scalf v. D.B. Log Homes, Inc. (2005) 128 Cal.App.4th 1510, 
1522-1523 (discussing distinctions).) 
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County’s Request for Judicial Notice filed 10/2/19 
 
The court grants this request.  It takes judicial notice of the existence and contents of the 

documents described.  See the ruling on Objection No. 1 below. 
 
Rulings on Evidentiary Objections 
 
In view of the ruling stated above, the court does not deem any of the County’s 

objections to plaintiff’s evidence to be material to its disposition of the motion.  (CCP § 437c (q).)  
 
Plaintiff’s Objections filed 10/11/19 

 
 The only objections that the court deems material to its ruling are as follows: 
 
 1 – Overruled.  The court is going to allow the admission of County’s Ex. 9, and/or Ex. 3 
to the Kersevan Deposition attached as Ex. F to Pltf’s Reply Evidence, for purposes of summary 
judgment motions under Evid. C. § 403 (c)(1), 452 (h), 1280, 1400, 1410, 1414, 1416, and 1421.  
(See also Kersevan Depo. at 59:9 (“that’s his writing”); Pltf’s Response to County’s Additional 
Facts, at 46:5; DuBois v. Sparrow (1979) 92 Cal.App.3d 290, 296-297.)  However, questions 
about the admissibility and significance of this document pose problems for both parties for 
summary judgment purposes. 
 29 – Overruled.  (See Alvarez v. State (1999) 79 Cal.App.4th 720, 730-735, pages 58-63 
of the Kersevan deposition, and Ex. 3 to that deposition.) 
 30 – Overruled. 
 31 – Overruled.  (See page CC 11 in County’s Ex. 6 and Pltif’s Reply Ex. F, Kersevan 
Depo., Ex. 3 to the Depo.) 
 32 – Overruled. 
 33 – Overruled. 
 34 – This objection is not material because the notice of motion and Opening Brief make 
clear that the sole focus of this motion is the “advance approval” element of the design immunity 
defense, not the “reasonableness of the design” element. 
 35 – Overruled. 
 36 – Overruled as to the last sentence.  Immaterial as to the first sentence.  See No. 34. 
 37 – Overruled through the word “Project” on line 8.  Immaterial as to the rest. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01821 
CASE NAME: SHAN VS. FREEDING 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY CHRISTINE L. FREEDING 
* TENTATIVE RULING: * 
 
             Defendant Christine Freeding’s Motion to Compel Performance of Settlement pursuant 
to CCP § 664.6 is granted in part. 
  
Background 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/06/19 

 
 

- 10 - 

 Plaintiffs Aamir Shan and Nadia Shan own real property located at 898 El Pintado Road 
in Danville. Plaintiffs’ adjoining neighbor, Defendant Christine Freeding, owns real property 
located at 910 El Pintado Road, acquired in 2015. A survey of the properties revealed 
Freeding’s permanent improvements, including a driveway gate, walk-in gate, areas of the sport 
court and landscaping encroached on Plaintiffs’ property (“Encroachment Area”.)  
 
 The parties reached a settlement on October 10, 2018.  Defendant agreed to purchase 
from Plaintiffs all of the Encroachment Area property, outlined in red on the map, entitled Draft 
4, Overview for Lot Adjustment, prepared by Bay Area Land Surveying, Inc. The purchase price 
for the land was $55,000 to be paid at closing. The parties agreed to a new easement location 
and to release the Shan Property from the burden of the existing lease.  Defendant agreed “to 
bear all legal, engineering, and governmental costs associated with the lot line adjustment, the 
relocation of the easement, and all recording fees for all documents recorded” as part of the 
Settlement Agreement.  Defendant also agreed, at her cost and expense, to install a fence 
along the entire length of the property between the Shan Property and the Freeding Property. 
 
 Closing was to occur upon approval by the County of Contra Costa of the Lot Line 
Adjustment.  At closing, Plaintiffs were to provide Defendant a duly executed and notarized 
Grant Deed from Plaintiffs conveying title to the land.  Also, Plaintiffs were to provide a duly 
executed and notarized document setting forth the new easement granted to Defendant and a 
duly executed and notarized document releasing all rights to the existing easement.   
 
Motion 
 
  Defendant Christine Freeding brings the motion to compel performance of the 
Settlement Agreement pursuant to CCP § 664.6.  Defendant maintains she has performed all 
obligations under the agreement.  She has opened an escrow account, at her expense, and 
deposited the cash consideration for the purchase of the property.  She has also provided 
executed and notarized copies of the easement documents.  Per the Agreement, the boundary 
fence along the properties will be constructed after closing.   
 
 Defendant brings this motion arguing Plaintiffs have refused to proceed in delivery of the 
grant deed and to execute the new easement documents.  The Shans have refused to execute, 
notarize and deposit the Grant Deed and the Grant of Easement and Release of Former 
Easement until Defendant complies with additional demands, including paying Plaintiffs’ 
attorney’s fees for Plaintiffs’ ex parte motion and motion for preliminary injunction. 
 
 Code Civ. Proc., § 664.6 provides:        

If parties to pending litigation stipulate, in a writing signed by the parties outside 
the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms 
of the settlement. If requested by the parties, the court may retain jurisdiction 
over the parties to enforce the settlement until performance in full of the terms of 
the settlement. 

 
  “‘A settlement is enforceable so long as it is ‘sufficiently certain to make the precise act 
which is to be done clearly ascertainable.’ (Civ. Code, § 3390, subd. 5.)” (Provost v. Regents of 
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University of California (2011) 201 Cal.App.4th 1289, 1301.) “It is, of course, the strong public 
policy of this state to encourage the voluntary settlement of litigation.” (Osumi v. Sutton (2007) 
151 Cal.App.4th 1355, 1359.)   
 
 “Section 664.6 was enacted to provide a summary procedure for specifically enforcing a 
settlement contract without the need for a new lawsuit.” (Weddington Productions, Inc. v. Flick 
(1998) 60 Cal.App.4th 793, 809.  “The trial court may not ‘create the material terms of a 
settlement, as opposed to deciding what terms the parties themselves have previously agreed 
upon.’ (Ibid., italics omitted.) Thus, a trial court cannot enforce a settlement under section 664.6 
unless the trial court finds the parties expressly consented, in this case in writing, to the material 
terms of the settlement. (60 Cal.App.4th at p. 810.)” (Bowers v. Raymond J. Lucia Companies, 
Inc. (2012) 206 Cal.App.4th 724, 732.) However, nonmaterial terms may be negotiated after a 
basic agreement has been reached. (Provost v. Regents of University of California (2011) 201 
Cal.App.4th 1289, 1302.) 
 
  Here, Defendant contends Plaintiffs refused to perform their obligations under the 
Settlement Agreement after being informed that delivery of the Grant Deed required that 
Plaintiffs deliver clear and free title.  
 
  Plaintiffs oppose the motion arguing there are no provisions in the Settlement 
Agreement that require the Shans to do anything or pay for anything related to the Lot Line 
Adjustment (“LLA”).  Plaintiffs argue that Defendant’s counsel interjected the new condition into 
the settlement on July 30, 2019, over nine months after the Settlement Agreement was 
executed and after the May 2, 2019 agreement on how the closing will be executed. There are 
no provisions in the Settlement Agreement that provide the Shans are obligated to obtain 
permission or consent from their lenders to the transaction and the LLA. Plaintiffs argue there 
are no provisions of any kind that obligate the Shans to pay a single penny of costs for the LLA, 
the recording fees or any part of the closing of the settlement transaction. 
 
  The Shans argue that payment by the Shans of costs associated with delivery of clear 
title is a material term that is not in the Settlement Agreement.  The Court disagrees. While 
payment of the costs associated with obtaining clear title is not spelled out in the Settlement 
Agreement, it is implied in the material term of Plaintiffs providing a Grant Deed. 
 
             In ¶ 6 of the Settlement Agreement entitled, “Closing,” Plaintiffs agreed to provide to 
Defendant a duly executed and notarized Grant Deed from Plaintiffs conveying title to the 
land….”  Civil Code § 1113 provides,  
 

“From the use of the word ‘grant’ in any conveyance by which an estate of 
inheritance or fee simple is to be passed, the following covenants, and none 
other, on the part of the grantor for himself and his heirs to the grantee, his heirs, 
and assigns, are implied, unless restrained by express terms contained in such 
conveyance: 
 
1. That previous to the time of the execution of such conveyance, the grantor has 
not conveyed the same estate, or any right, title, or interest therein, to any person 
other than the grantee; 
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2. That such estate is at the time of the execution of such conveyance free from 
incumbrances done, made, or suffered by the grantor, or any person claiming 
under him. 
 
Such covenants may be sued upon in the same manner as if they had been 
expressly inserted in the conveyance. 

 
  “The term “incumbrances” includes taxes, assessments, and all liens upon real 
property.” (Civ. Code, § 1114.) “By its terms section 1113 implies a covenant against 
encumbrances in a grant deed "unless restrained by express terms contained in such 
conveyance." (Italics added.)  (Fidelity National Title Ins. Co. v. Miller (1989) 215 Cal.App.3d 
1163, 1172.) 

 
  Here, there were no express terms that covenants implied in the grant deed would not 
apply or be expected.  Plaintiffs were aware of the two liens upon the property during the 
settlement negotiations.  Plaintiffs could have considered the costs relating to the lenders’ 
release of the liens when negotiating the price of the land.  The Court finds that as part of the 
Plaintiffs’ obligation to provide a Grant Deed to the subject property, it is Plaintiffs’ obligation, 
including associated costs, to remove the encumbrances.  The Settlement Agreement only 
provides, “Defendant shall bear all legal, engineering, and governmental costs associated with 
the lot line adjustment…”  (Settlement Agreement, ¶3.)   
 
 As to Plaintiffs’ insistence that Defendants pay attorneys’ attorneys for Plaintiffs having 
to bring a motion for preliminary injunction, the Court did not award attorney’s fees in ruling on 
those motions. Moreover, the Court has not determined Plaintiffs’ are the prevailing party in any 
dispute arising out of the Settlement Agreement. In fact, the crux of Plaintiffs’ motion for 
preliminary injunction was Defendant Freeding was trespassing on Plaintiffs’ property in her 
effort to erect a fence prior to finalization of the Settlement Agreement.   
 
    Defendant’s motion to compel performance is granted with the following modifications:  
Plaintiffs shall deliver within 30 days of entry of the order: 
 

1.  A Signed and notarized Grant Deed in the form previously agreed upon between the 
parties; 
 

2. Signed and notarized Grant of Easement and Release of Former Easement in the form 
previously agreed to between the parties; 
 

3. Plaintiffs shall obtain the lenders’ partial release of the transferred property from the 
existing liens on the Shan Property in order to remove encumbrances from the property 
identified in the Grant Deed.  Plaintiffs may accomplish this by providing all information 
needed by the escrow officer or Plaintiffs may accomplish the lenders’ release through 
their own resources.  Plaintiffs are responsible for the fees and costs the lenders may 
impose. If the escrow officer is utilized, the fees for escrow services only are chargeable 
to Defendant, but all other costs associated with the release of liens are Plaintiffs’ 
responsibility. 
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 6.  TIME:  9:00   CASE#: MSC17-02200 
CASE NAME: ALCATRAZ VS. CONTRERAS 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY DENISE CONTRERAS 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside default filed by Defendant Denise Contreras 
(“Defendant” or “Contreras”). Defendant moves pursuant to Code of Civil procedure 
section 473(b) on the grounds that the Summons and Complaint were never properly served 
on Defendant. 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the opposing 
party will not suffer prejudice. The law strongly favors trial and disposition on the merits. 
“‘Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” (Minick v. 
City of Petaluma (2016) 3 Cal.App.5th 15, 24 [quoting Elston v. City of Turlock (1985) 38 Cal.3d 
227, 235].) 

Where the party in default moves promptly to seek relief, and the party opposing the motion will 
not suffer prejudice if relief is granted, “very slight evidence will be required to justify a court in 
setting aside the default.” (Murray & Murray v. Raissi Real Estate Development, LLC (2015) 233 
Cal.App.4th 379, 385.) However, in order to qualify for discretionary relief, the moving party 
must submit affidavits or testimony demonstrating a reasonable cause for the default. (Id.) 

Here, Defendant contends that she was not served with the initial Summons and Complaint. 

“[C]ompliance with the statutory procedures for service of process is essential to establish 
personal jurisdiction. Thus, a default judgment entered against a defendant who was not served 
with a summons in the manner prescribed by statute is void.” (Dill v. Berquist Construction Co. 
(1994) 24 Cal.App.4th 1426, 1444 [internal citations omitted].) 

When a defendant argues that service of summons did not bring him or her within the trial 
court’s jurisdiction, as Contreras does, the plaintiff has “the burden of proving the facts that did 
give the court jurisdiction, that is, the facts requisite to an effective service.” (Coulson v. Cooper 
(1966) 245 Cal.App.2d 866, 868.) Defendant is required to rebut the presumption of proper 
service arising from the process server’s declaration with evidence that she was not so served. 
She has done so here. Defendant has submitted her own declaration testifying that she was 
home with her daughter at the alleged time of service of the Summons and Complaint. 

Though not entirely clear, Plaintiff appears to argue in opposition that Defendant had actual 
notice of the default in light of pre-suit demand letters sent to her prior address. Even assuming 
arguendo that Contreras did receive Plaintiff’s letters, actual notice is not a substitute for proper 
service and is insufficient to confer jurisdiction. (American Express Centurion Bank v. Zara 
(2011) 199 Cal.App.4th 383, 392.) 

The motion to set aside is granted. The Court declines to award attorneys’ fees and costs. 

The court sets a Case Management Conference for February 6, 2020 at 8:30 a.m. 
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 7.  TIME:  9:00   CASE#: MSC18-02117 
CASE NAME: RIVERA VS. REDDITT 
HEARING ON MOTION TO CONTEST APPLICATION FOR DETERMINATION OF 
GOOD FAITH SETTLEMENT  /  FILED BY KEITH KAUFENBERG 
* TENTATIVE RULING: * 
 

Defendant Keith Kaufenberg’s motion to contest good faith settlement is denied. 

The Court finds that Rivera’s settlement with Redditt and McCullough is in good faith.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure 

§877.6 had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates 

(1985) 38 Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 

Cal.App.3d 1251, 1261, 1264.) The party asserting that the settlement was not made in good 

faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-

Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 

38 Cal.3d at 499-500.) However, in order for the Court to make a factual determination that a 

settlement was made in good faith, the settling party must present sufficient admissible 

evidence that will allow the Court to evaluate the settlement in terms of the factors contemplated 

by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  

When a settling party brings a motion for determination of good faith settlement, it need 

only present a “barebones” motion. (City of Grand Terrace, supra, 192 Cal.App.3d at 1261.) If, 

however, that motion is opposed then the settling party can “file responsive counterdeclarations 

to negate the lack of good faith asserted by the nonsettling contesting party.” (Ibid.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be 
grossly disproportionate to what a reasonable person, at the time of the settlement, would 
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estimate the settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have 
“broad discretion in determining whether a settlement was entered in good faith and within the 
Tech-Bilt ballpark, and in allocating potential liability and exposure between or among joint 
tortfeasors.” (Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 
Cal.App.4th 955, 962.) 

The Court has considered each of the Tech-Bilt factors and finds that Redditt and 

McCullough’s settlement is in good faith.  

First, the Court considers a rough approximation of plaintiffs’ total recovery and the 
settlor’s proportionate liability. Here, Plaintiff’s medical expenses and lost wages total $41,553 
which suggests a likely recovery at trial of $100,000. The police report for the accident at issue 
in this case shows that Redditt is primarily, if not entirely, responsible for the accident as it 
relates to Plaintiff. 

Second, the Court considers the amount paid in settlement. Here, Redditt and 
McCullough are settling with Plaintiff for their insurance policy limits of $15,000.  

Third, this settlement involves only one plaintiff who would receive the entire settlement.    

Fourth, the Court recognizes that a settlor should pay less in settlement than she would 
if she were found liable after a trial. Settling for $15,000 on a possible recovery of $100,000 is a 
significant discount given Redditt’s proportionate liability, but it is not out of the ballpark.  

Fifth, the Court also must consider the financial conditions and insurance limits of settling 
defendant. Redditt and McCullough have offered evidence in their supplemental declarations 
that they have limited financial means. Redditt’s monthly income appears to be just enough to 
cover her monthly living expenses and her living expenses are reasonable. McCullough has a 
much higher monthly income from her daycare business, but also a number of large business 
expenses. Thus, McCullough’s net monthly income is much smaller than her monthly business 
income. And McCullough’s net monthly income is primarily taken up by her monthly expenses, 
which are reasonable expenses. In addition, Redditt and McCullough have shown that they 
have only one insurance policy that could apply to this accident, which provides coverage of 
$15,000 for Plaintiff’s injuries.  

And sixth, the Court must consider the existence of fraud, collusion, or tortious conduct 
aimed to injure the interests of nonsettling defendant. There does not appear to be any evidence 
of fraud or collusion here. Nor is there evidence that this settlement is being made to harm the 
interests of the nonsettling defendants.  

Therefore, the Court finds that the settlement is in good faith. Settling for insurance 

policy limits where a settling defendant is indigent is usually going to be found to be in good 

faith. (See, Schmid v. Superior Court (1988) 205 Cal.App.3d 1244 [settling for insurance policy 

limits is in good faith where settling defendant has no other assets.]) Although not indigent, 

Reddit’s and McCullough’s declarations show that they have limited financial means. Given the 
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settling defendants’ financial condition and the other evidence presented, the Court finds that a 

settlement for policy limits is within the ballpark.    

Sealing of Declarations 

Redditt and McCullough submitted declarations of their financial conditions attached to a 

letter sent to the Court and the other attorneys in this case. Redditt and McCullough’s attorney 

stated that these declarations were not to be filed with the Court in order to protect Redditt’s and 

McCullough’s financial privacy. The Court cannot consider Redditt’s and McCullough’s 

declarations unless they are part of the Court’s file. However, if these declarations were filed 

under seal then the Court could consider them when ruling on the request for a good faith 

settlement determination and Redditt’s and McCullough’s financial conditions would be not be 

easily accessible to the public. Therefore, the Court construes the October 24, 2019 letter from 

Redditt and McCullough’s attorney as a request to file their declarations under seal. If Redditt 

and McCullough do not want their declarations filed under seal then they must contest the 

tentative ruling in a timely manner. In that event, the Court will issue a new ruling on the motion 

to contest good faith settlement.  

In order to seal these declarations, the Court must make certain findings as required by 

California Rules of Court, Rule 2.550(d). As explained below, Court has considered each of the 

requirements in Rule 2.550(d) and finds that they have been met here. 

There exists an overriding interest that overcomes the right of public access to the 

declarations. Redditt and McCullough have a strong interest in keeping their financial conditions 

private while the public is likely to have little or no interest in this information.  

 Redditt and McCullough’s interest in keeping their financial conditions private supports 

sealing these declarations.  

There is a substantial probability that the overriding interest will be prejudiced if the 

record is not sealed. If these declarations are not sealed then Redditt and McCullough will have 

to choose between publically filing evidence of their financial conditions or not presenting their 

best evidence in support of finding their settlement was in good faith.  

Sealing only the portions of Redditt and McCullough’s declarations that discuss their 

financial condition will result in the sealing being narrowly tailored.  

There are no less restrictive means to protect Redditt and McCullough’s financial privacy 

while allowing the Court to consider these declarations.  

Therefore, the Court orders that paragraph 8 of Redditt’s declaration and paragraph 8 of 

McCullough’s declaration shall be filed under seal. Redditt and McCullough’s attorney 

Chandrani Mandal shall prepare redacted copies of these declarations, which will be included in 

the Court file and shall prepare an envelope with the first page of each declaration on the 

outside, which will hold the unredacted declarations. These items should be brought to 
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Department 21 by 9am on November 6, 2019. The redacted declarations will be filed and dated 

October 24, 2019 and the unredacted declarations will be filed under seal.  

If either side wants to contest the Court’s ruling on the good faith motion or on the 

Court’s decision to seal these declarations they shall follow the normal procedures for 

contesting a tentative ruling. If no one contests these rulings then the only matter addressed at 

the hearing will be the act of sealing the declarations and filing the unredacted declarations. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02211 
CASE NAME: AGYEKUM VS. BONIS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY EDWARD AGYEKUM 
* TENTATIVE RULING: * 
 
Dropped at request of counsel at Case Management Conference on 11/1/19 as he has now 
been able to communicate with his client and intends to continue representing him. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02257 
CASE NAME: TRINIDAD VS. MACK 
HEARING ON MOTION TO DECLARE MARIA TRINIDAD AS SUCCESSOR 
FILED BY ALLEN TRINIDAD, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion – granted. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00181 
CASE NAME: JERUM VS. LY 
HEARING ON MOTION FOR RELIEF FROM DEFAULT 
FILED BY FIRST GROUP INVESTMENTS LLC 
* TENTATIVE RULING: * 
 
Defendant First Group Investments, LLC filed a motion for relief from default requesting the 
Court set aside the default entered August 29, 2019 due to mistake, inadvertence, surprise or 
neglect, pursuant to Code of Civil Procedure section 473(b). 

The Motion is granted. Defendant shall file the verified answer attached to counsel’s declaration 
by November 18, 2019.  Defendant’s counsel shall pay plaintiff’s counsel $900 in compensatory 
attorneys’ fees. 

Background 

Plaintiffs seek to reform their property grant deeds to include property vacated by the City of 
Richmond, which they claim they now own.  (Opposition, 6:8-7:24.)  They filed the complaint for 
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reformation and quiet title on January 28, 2019 and, due to initially being forced to serve 
defendant through the Secretary of State, service was effected on April 1, 2019.  (Id. at 7:21-
8:5.)  On May 7, 2019, defendant obtained an “open extension of time” to file an answer.  
(Morgan Decl., Ex. A.)  The extension was “subject to” the parties agreement that plaintiff would 
provide two weeks’ notice prior to seeking a default, in order to give defendant an opportunity to 
respond.  (Ibid.)  

Although plaintiffs sent several emails in June and July to defendant’s counsel, he did not 
respond.  (Morgan Decl., ¶5; Dalton Decl. ¶4, Ex. B.)  A final email was sent on August 16th that 
stated plaintiffs’ intent to file a request for default unless a defendant filed its response within 
five days.  (Dalton Decl., Ex. B.)  Defendant’s counsel claims he was out of town and “did not 
receive the email during the relevant time period.”  (Morgan Decl., ¶8.)   

It appears that defendant’s counsel attempted to send an email to plaintiffs’ counsel on the 
morning of August 28, 2019, stating he was out of town and therefore had failed to receive 
plaintiffs’ email.  (Morgan Decl., Ex. D.)  His email stated that defendant would file its response 
within ten days.  (Ibid.)  The email, which was not a direct reply to plaintiff’s counsel’s previous 
emails, but rather a newly-addressed email, was directed to the wrong email address by one 
letter.  (Opposition, 11:4-7.) 

A default, dated August 28, 2019, was entered on August 29, 2019.  (Dalton Decl., Ex. C.)  
After default was entered, on August 30, 2019, and again on September 6, 2019, defendant’s 
counsel attempted to send additional emails to the same erroneous email address, asking 
plaintiffs’ counsel to stipulate to set aside the default.  (Morgan Decl., Ex. D-E; Dalton Decl., 
Ex. C.)  On or about September 4, 2019, a new attorney in the same firm took over plaintiffs’ file.  
(Dalton Decl., ¶2.)   

After the August 16th email from plaintiffs’ counsel, it appears no actual communication occurred 
between parties until, perhaps, after the Motion was filed.  For some (unexplained) reason, the 
Motion was not served until September 25, 2019, a day after the case management conference 
raised the issue.  (Opposition, 9:10-12.)  The Motion requests that the Court grant relief from 
default in order to permit defendant to file its verified answer.  (See Morgan Decl., Ex. F.) 

In their Opposition, plaintiffs argue that any mistake, inadvertence, surprise or neglect was 
unreasonable and/or unjustified.  They point out that the defendant presents no evidence of 
confirmation by plaintiffs’ counsel of the two-week notice agreement, that the Motion does not 
explain defense counsel’s “silence” in the months preceding his unavailability, and counsel 
should have anticipated a default would be taken.  Plaintiffs request $2,070 in attorneys’ fees for 
the time spent obtaining the default and opposing this Motion.  (Dalton Decl. ¶10.) 

Defendant’s reply is accompanied by an additional declaration by counsel, to which plaintiffs 
filed an objection based on timeliness.  To the extent that new evidence was submitted with the 
reply, and does not otherwise exist in the Court’s file, the evidence will not be considered for the 
purposes of this Motion.  

Analysis 

“[W]henever an application for relief is made no more than six months after entry of judgment, 
is in proper form, and is accompanied by an attorney’s sworn affidavit attesting to his or her 
mistake, inadvertence, surprise or neglect, [the court shall] vacate any (1) resulting default 
entered by the clerk … or (2) resulting default judgment or dismissal entered against his or her 
client …”  (Code Civ. Proc. § 473(b).)  The court shall, whenever relief is granted based on an 
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attorney’s affidavit of fault, direct the attorney to pay reasonable compensatory legal fees and 
costs to opposing counsel or parties.  (Id.)  Additionally, “[w]here the court grants relief from 
default judgment under § 473, it may impose a maximum penalty of $1,000 on the offending 
attorney or defaulting party; direct an offending attorney to pay a maximum of $1,000 to the 
State Bar Client Security Fund; or grant “other relief as is appropriate.”  (Code Civ. Proc. 
§ 473(c)(1)(A), (B) & (C).) 

A mea culpa declaration by an attorney establishing that a default, default judgment, or 
dismissal was entered against his or her client as the result of attorney neglect deprives the trial 
court of discretion to deny relief, even without a showing that the neglect was excusable.  
(Tackett v. City of Huntington Beach (1994) 22 Cal. App. 4th 60, 64-65.)  “[B]ecause the law 
strongly favors trial and disposition on the merits, any doubts in applying section 473 must be 
resolved in favor of the party seeking relief from default.” (Maynard v. Brandon (2005) 36 Cal.4th 
364, 371-372.) 

Counsel for both sides accuse each other of acting unreasonably.  Both should have picked up 
the phone.  Had either side done so, this situation would have been avoided.     

Additionally, both parties’ attorneys violated the California Rules of Court, which provide that 
“[t]he parties may stipulate without leave of court to one 15-day extension beyond the 30-day 
time period prescribed for the response after service of the initial complaint.  (Cal Rules of 
Court, Rule 3.110(d), emphasis added.)  Open-ended extensions like the one agreed to here (or 
implicitly given), are not permitted. 

Notwithstanding this criticism, there is no evidence that defendant’s counsel meant to misdirect 
his emails to a non-existent email address.  As such, the record demonstrates “mistake, 
inadvertence, surprise or neglect” through counsel’s declaration.  Setting the default aside is 
mandatory under these circumstances, as is an award of compensatory attorneys’ fees.  (Code 
Civ. Proc. § 473(b).)  The Court declines to impose penalties pursuant to Code of Civil 
Procedure section 473(c)(1). 

 

  

11.  TIME:  9:00   CASE#: MSC19-00191 
CASE NAME: REGINA ENTERPRISES  VS.  WILLOW PASS ONE LLC 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY REGINA ENTERPRISES, INC., AVI MINKOFF 
* TENTATIVE RULING: * 
 
Pursuant to Code of Civ. Proc. § 483.010, Plaintiff brings this application for right to attach order 
to attach the property of Willow Pass One, LLC, a limited liability company with offices in Walnut 
Creek. Plaintiff seeks to secure $119,681.43, which includes estimated costs of $60.00 and 
estimated attorney fees of $8,700.00. As Defendant is not a natural person, Plaintiff seeks to 
attach “any property” of Defendant. Plaintiff has not filed an undertaking. Defendant opposes the 
application and contends it is entitled to an offset based on its counterclaims. 

At the outset, the Court notes that the Declaration of Avi Minkoff in support of the Application is 
printed on both sides, in violation of California Rule of Court, rule 2.102 and the exhibits to his 
Declaration are not tabbed, in violation of Cal. Rules of Court, rule 3.1110(f). Plaintiff is directed 
to comply with the Rules of Court in all future filings or risk monetary sanctions.  
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The Court is also in receipt of Plaintiff’s multiple replies and Defendant’s sur-reply. The Court 
declines to award costs to counsel for Plaintiff; he appears to have misapprehended the time for 
opposition under the Attachment statute. 

For the following reasons, Plaintiff’s application is denied. 

Request for Judicial Notice 

Defendant Willow Pass One requests judicial notice of the Unlawful Detainer Complaint in case 
no. N19-1150 in Contra Costa County Superior Court. This Request is unopposed. The Request 
is granted. Evid. Code §§ 452, 453. 

Analysis 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. (Code Civ. Proc. § 483.010(a).) The court will issue a right to attach order if the 
plaintiff’s declarations establish the probable validity of the plaintiff’s claim. (Code Civ. Proc. 
§ 484.090(a)(2).) The Plaintiff has the burden of proving both that its claim is one upon which an 
attachment may be issued and the probable validity of such claim. (Bank of America v. Salinas 
Nissan, Inc. (1989) 207 Cal.App.3d 260, 271.) 

The primary dispute arises out of a building lease for the property at 1849 Willow Pass Road 
Suite 100, Concord, CA. During negotiation of lease terms, and because the Suite at issue did 
not have a code compliant fire life safety system, the parties agreed to the following lease term: 

CONSTRUCTION OF PREMISES. Landlord will provide a $115,000.00 Tenant 
Improvement package, Landlord’s allowance shall be paid by Landlord to Tenant 
within fifteen (15) days following Tenant’s submission to Landlord of invoices 
substantiating Tenant’s expenditures. Landlord shall provide a mutually 
acceptable Demo plan of existing premises. 

(Minkoff Decl. at ¶ 7, Ex. 1 at ¶ 27.) 

While the Lease anticipated a demolition plan (see above), Defendant testifies that no 
demolition plan was agreed to at the time of Lease signing. (Feng Decl. at ¶ 5.) Though each 
side characterizes it somewhat differently, they both appear to agree that Defendant agreed to 
pay Plaintiff for the demolition. (Id.; see also Minkoff Decl. at ¶ 12.) Plaintiff spent $22,850 on 
demolition expenses. (Minkoff Decl. at ¶ 12, Ex. 2.) Plaintiff also testifies to expenses for tenant 
improvements in excess of the $115,000.00 allowance. (Id. at ¶ 18, Ex. 5.) 

Plaintiff alleges that Defendant failed to reimburse it for these costs, despite its contractual 
obligation to do so. (See Complaint at BC-2.) 

Plaintiff seeks unreimbursed expenses in the amount of $106,350.00 calculated as follows: the 
parties agreed that Defendant would reimburse Plaintiff $115,000 under ¶ 27 of the lease 
agreement; Defendant paid Plaintiff $31,500; Plaintiff allocated $22,850 to demolition (paid to 
Douglas Construction); and the remaining $8,650 was allocated to Tenant Improvements. 
(Minkoff Decl. at ¶ 22.) 

Defendant opposes the motion on several grounds, (1) that Plaintiff has not established the 
probable validity of the claim upon which the attachment is based (CCP § 484.090(a)(2)); that 
the amount in controversy under Plaintiff’s claim is less than zero because of Plaintiff’s failure to 
pay rent under the commercial lease agreement (id. at subd. (a)(4)); and (3) Defendant is 
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entitled to an offset in the amount of approximately $140,104.40 as of the date of the Opposition 
(CCP § 483.015(b)(3)). 

 Probable Validity 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” (CCP § 481.190; see also Loeb & Loeb v. 
Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. Construction, Inc. 
v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.) A defendant who opposes a right to 
attach order must give notice of his objection, “accompanied by an affidavit supporting any 
factual issues raised and points and authorities supporting any legal issues raised.” (CCP 
§ 484.060(a).) The defendant may make a claim of exemption with respect to his property in the 
opposition. (CCP § 484.070.) 

In opposition, Defendant argues that it does not owe the amount set forth in Plaintiff’s 
application because Plaintiff “breached the Lease agreement by failing to pay rent as agreed 
and has failed to keep the Subject Property operating and surrendered possession.” (Opp. at 
7:26-27.) In support of its allegation that Plaintiff is the party in breach of the agreement, 
Defendant presents evidence of an unlawful detainer filed on June 10, 2019 as well as 
testimony from Willow Pass One’s owner and manager that it gave Plaintiff a credit against rent 
for tenant improvements. (Feng Decl. at ¶¶ 12, 13, 19.) 

Plaintiff’s claim is for breach of contract. “[T]he elements of a cause of action for breach of 
contract are (1) the existence of the contract, (2) plaintiff’s performance or excuse for 
nonperformance, (3) defendant’s breach, and (4) the resulting damages to the plaintiff.” (Oasis 
W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

Minkoff’s declaration is minimally sufficient to establish the probable validity of the breach of 
contract claim, which is a claim for which attachment is available. The declaration also 
establishes that the amount due is fixed and exceeds the statutory minimum. It can also be 
inferred that Plaintiff seeks attachment solely for the purpose of satisfying its claim. 

With respect to Defendant’s arguments regarding Plaintiff’s failure to pay rent, the Court 
considers that below in the context of offset. 

Offset 

Section 483.015(b), permits the amount of potential damages being secured by the writ of 
attachment to be reduced, i.e., offset, by (1) the amount of debt that the defendant claims the 
plaintiff owes the defendant, which has been claimed in a cross-complaint, and/or (2) the 
amount of any claim the defendant has asserted as an affirmative defense in his answer, if the 
defendant’s claim is one upon which an attachment could be issued.  

If an offset will be based on an amount of indebtedness alleged in a cross-complaint, then the 
offset claim must be “one upon which an attachment could be issued.” (§ 483.015, subd. (b)(2).) 
Furthermore, a defendant’s offset claim must be supported by sufficient evidence to prove a 
prima facie case of attachment in its own right. (See CCP § 483.015(b)(2).) 

Here, Defendant has cross-complained for breach of contract, declaratory relief, and ejectment. 
Defendant’s breach of contract claim (just as Plaintiff’s) is one upon which attachment could be 
issued. Feng’s declaration, like Minkoff’s, is also minimally sufficient to establish the probable 
validity of Willow Pass One’s breach of contract claim. 
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Plaintiff argues that Defendant’s cross-complaint lacks probable validity. (Reply at 3 [relying on 
Lydig Construction, Inc. v. Martinez Steel Corp. (2015) 234 Cal.App.4th 937].) Plaintiff’s reliance 
on Lydig Construction is misplaced. The court in Lydig Construction found that the defendant 
failed to establish the probable validity of its offsetting claims where it offered no proof other 
than a conclusory declaration asserting that it was entitled to credit for retained amounts for 
steel (which was rebutted by robust evidence from the plaintiff). Here, Willow Pass One has 
presented unrebutted evidence of rent due. (See Feng Decl. at ¶ 11, Ex. E.) 

Plaintiff also argues that the amount owed is not liquidated, and as a consequence Willow Pass 
One cannot demonstrate probable validity. However, the fact that damages are unliquidated is 
not determinative. They need only be measurable by reference to the contract itself and the 
basis for computing damages must be reasonable and certain. (See CIT Group/Equipment 
Financing, Inc. (2004) 115 Cal.App.4th 537, 540.) Here, the Lease agreement provides for rent 
plus plaintiff’s share of triple net charges. (See Minkoff Decl. ¶ 7, Ex. 1 at ¶ 5.) 

Plaintiff seeks to attach $106,350.00 and Willow Pass One has adduced competent evidence to 
reduce the amount of the writ by $140,104.40 in back rent and other charges. See Feng Decl. 
¶ 14, Ex. E. As that amount exceeds the amount Plaintiff has requested to attach, the Court 
denies Plaintiff’s application. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00305 
CASE NAME: WATTERS  VS.  TRANQUILITY, INC. 
HEARING ON MOTION TO COMPEL RESPONSES  (Special Interrogatories) 
FILED BY SUZANNE PINTO, VERNON CHARLES WATTERS 
* TENTATIVE RULING: * 
 
The court finds the motions to be timely.  Counsel to appear and address the appointment of a 
CCP 639 Discovery Referee.  Barring agreement on that, counsel with authority should expect 
to remain throughout the day to work out the disputes. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00305 
CASE NAME: WATTERS  VS.  TRANQUILITY, 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES  (Form Interrogatories) 
FILED BY VERNON CHARLES WATTERS, SUZANNE PINTO 
* TENTATIVE RULING: * 
 
See Line 12. 
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14.  TIME:  9:00   CASE#: MSC19-00305 
CASE NAME: WATTERS  VS.  TRANQUILITY, INC. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES  (Request for Production)  
FILED BY SUZANNE PINTO, VERNON CHARLES WATTERS 
* TENTATIVE RULING: * 
 
See Line 12. 
 

  

15.  TIME:  9:00   CASE#: MSC19-00305 
CASE NAME: WATTERS  VS.  TRANQUILITY, INC. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES  (Request For Admissions) 
FILED BY VERNON CHARLES WATTERS, SUZANNE PINTO 
* TENTATIVE RULING: * 
 
See Line 12. 
 

  

16.  TIME:  9:00   CASE#: MSN18-1657 
CASE NAME: GRAY VS. 7-11 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY LANDMARK COLLECTION SERVICES 
* TENTATIVE RULING: * 
 
Unopposed – Motion granted.  Pursuant to Labor Code 98.2(k), Defendant shall pay to 
Landmark Collection Services, Inc., Judgment Assignee, the amount of $3,960.00 as 
reasonable attorney’s fees and $776.00 in costs pursuant to CCP 685.040, no later than 30 
days from the date of this hearing.  Additional attorney’s fees are denied. 

 

  

17.  TIME:  9:00   CASE#: MSN19-0821 
CASE NAME: SMARTSHEET METAL WORKERS  VS.  MECHANICAL DRAFT & DESIGN 
HEARING ON MOTION FOR ATTORNEY FEES AND LITIGATION EXPENSES 
FILED BY SMARTSHEET METAL WORKERS' LOCAL UNION 
* TENTATIVE RULING: * 
 
Unopposed – Motion granted.  Defendant shall pay to Plaintiff the amount of $9,890.00 
as reasonable attorney’s fees incurred and $612.67 litigation costs no later than 30 days from 
the date of this hearing, for the reasons set forth in the Motion and supporting Declaration of 
Eileen B. Goldsmith, Esq. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/06/19 

 
 

- 24 - 

18.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO VACATE SISTER STATE JUDGMENT 
FILED BY GIVV, INC., et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to December 11, 2019 at 9:00 a.m. 

 

  

19.  TIME:  9:00   CASE#: MSN19-1935 
CASE NAME: MARTINEZ VS. HUNT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Based on the declaration of the minor’s mother and Attorney Shauman that he has made a 
complete recovery from all of his injuries, including PTSD, and requires no further treatment, 
the Petition to Compromise is approved as requested.  The proposed Order approving the 
compromise and for blocked account deposit have been signed by the Court. 

 

 

 
ADD-ON 

20.  TIME:  9:01   CASE#: MSC11-00011 
CASE NAME: DEAN VS. HINCHMAN 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY CHRISTINE DEAN, JAMES DEAN 
* TENTATIVE RULING: * 
 
The motion is continued to November 13, 2019 at 9:00 a.m. 

 

 

  


